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Five years ago, in the December 1996 issue of Seeding, Camila Montecinos
asked some pertinent hard-hitting questions about the popular and much dicussed sui
generis principle which was proposed as an alternative to patenting animals and plants. In
her articlel she marshalled some hard facts and arguments to espose the doubtful nature
and fragility of the concepts on which it was based, and suggested that the sui generis
option was perhaps a dead-end alley. The article should have stimulated a major debate.
It explicity invited a debate. But there was none. Why?

The publication of this quietly reasoned and soberly assessed case was followed
by a deafining silence. It was the kind of silence that might follow the use of an irreverent
expletive in church. Everybody hears it, but good manners demand that we all pretend
that we did not. Could this be a possible explanation of the silence that followed? Or did
we hope that the many spectres revived by the article might go away by themselves if left
well alone?

I am one of the many guilty of silence in a situation that called instead for a
chorus of voices. | carried that issue of Seeding several times around the world with the
intention of replying, but never did. How many others, | wonder, must have done the same
thing? History, however, is not born of good intentions, but of actions arising from debate.
No debate, no action, no solution.

But we can no longer ignore the long, depressing backlog of doubts that has
accumulated around the sui generis story. These range from doubts about the ability of a
sui generis system to counterbalance the increasing corporate control of genetic diversity
to other more fundamental doubts about the whole notion of property rights over a
common resource of human society. Could sui generis really offer any protection to the
descendents and inheritors of the anonymous generations whose labour through the
centuries created genetic variation in the first place?

A history of appropriation

The urgency and gravity of the sui generis issue is beyond doubt. It was so five
years ago, and it is even more so now. Like every issue relating to the common resources
of human society, the sui generis debate has to do with the exploitation and expropriation
of a majority, mostly poor and powerless, by a few who are rich and powerful. Genetic
resources are no exception to this rule. The long battle to protect and conserve genetic
diversity has reveald the full fury of very powerful vested interests prepared to stop at
nothing to establish and maintain total control over such resources, by plunder when
necessary and increasingly by legal and diplomatic trickery.

Corporate manoeuvres to take over the genetic resouces of agricultural crops
entered their present phase with the Plant Breeders’ Rights legislation of 1962. This
legislation conferred marketing rights not on plant breeders as its authors falsely suggest,
but on the companies employing plant breeders. This move marked the onset of a
massive privatisation which saw plant breeding transformed, in the course of a single
decade, from a largely public service to a heavily privatised industry increasingly tied to
giant agrochemical corporations.

This tranformation coincided with the Green Revolution and the dependence it
created amongst farmers on the use of high-response varieties (more commonly and
misleadingly called ‘hih-yielding’ varieties). These varieties did increase yields of certain
major crops in the most areas they did not. They also greatly increased fertiliser and
pesticide inputs. At the same time, the intense commercialisation of agriculture and the
competition the stimulated led to a growing demenad for new sources of genetic diversity,
leading in turn to a greatly increased exploitative interest in genetic resources. These
developments had a profundly negative influence on plant breeding itself and on the
environment. The transition from Plant Breeders’ Rights in the 1960s to the pattenting of
life forms was a short but logical, and wholly anticipated, step. Since the 1970s, the
corporate take-over of a field long associated with the public sector and relatively small
local enterprises has proceeded at breackneck pace. In the late 1970s and 1980s,
pressure began to grow round patenting and intellectual property rights (IPRs), and the
battle, already world-wide, became intense. This period saw teh growth of NGO
involvement, and later added impetus from civil society organisation (CSOs).

Nationally and internationally, IPRs became a guiding dogma in an icreasingly
privatised world. The cash nexus came to govern every relationship, and the idea of
‘public service” atrophied visibly. Plnat Breeders’ Rights, which have little to do with plant
breeders and even less to do with rights, are really concerned with the conferment of the
market privileges for the employers of plant breeders. Patents formalise and legalise
private claims to the results of innovative genetic activities of which a significant part are
social in origin. Patents have come to be used as a legitimising cover for intellectual and
genetic plunder. In the course of a single decade, IPRs came to dominate the policies
and mind-set within the UN and its agencies. They also came to weigh heavily on the
tatics and strategy of NGOs and CSOs.

Society’s values shifted rapidly from norms of public service and the common
good to others justifying the concept of individual property rights, whichwere absorbed



almost painlessly by perpetrators and victims alike. Property became god. Those who
owned the ball made the rules and shifted the goal posts for the new game. Players who
were not ball-owners had no choice, or felt they had no choice, but to accept the new
rules.

Negotiating with the robber

In this age when the world, if not the pratice, of “rights” was accorded such a well-
cultivated lustre taht it was the very worst of bad taste to question the notion of IPRs, it
seemed to some that the only way forward for the defence of popular rights lay in playing
the game by the systemls new rules. So the idea of ‘Farmers Rights” was invented. It
was felt that this would create a place within the new system of property-based legislation
for recognising and and rewarding farmer innovation.

Since the principles of property-based relationship were recognized by some
NGOs, and the concept of Farmers’ Rights offered no fundamental challenge to the
system, the debate on genetic diversity became institutionalised. The battle front shifted
to the conference and committee rooms of the powerful. At the same time the poor and
vulnerable were given the impression that their cause was a subject of ‘participatio” and
‘negociation”. In reality, though this became evident only with the passage of years, their
struggle had entered a minefield scattered with diplomatic duplicity and endless legal
wrangling.

But Farmers’ Rights was a fundamentally flawed argument that had been
proposed by some who feared that to confront the robber who was already in the house
might be to court conflict and disaster. A more discrete course, they thought, might be to
‘negotiate” terms which would permit him to proceed with his plunder but, at he same
time, work out some sort of a just” settlement that might placate his victmis. In short,
those defending plunder’s victims armed themselves with the weapons of the enmy- the
recognition of property rights, however legitimately or illegitimately that property had been
acquired.

The flaw, however, remained. It became the core of what Camila called “a
conceptual chaos” caused by the attempt “ to develop the indigenous community
equivalent of the basic concepts of the present industrial and post-industrial propersy
system.” Hence a tangle of arguments proliferated around the concepts of “collective
intelectual property” and the “just and equitable distribution” of its benefits. The tangle
emerged because most of those whose forebears created the genetic wealth that is so
greatly desired by the wealthy and their powerful corporations find the concept of property
a quite foreign one. Their view is that we are the custodians of nature and its wealth, but it
is not our property.

This view is not confined to non-western social systems. Attempts to dismantle it
and replace it with a culture based on private property date back centuries. An early
example of privatisation by trickery occurred in Ireland at the time of the Tudor invasions.
The English sought (successfully) to overcome Irish resistance by trickery, applying a
policy of “Surrender and Re-grant”. Some of the Irish chiefs gho under Irish (Brehon) law
governed clann lands as elected leaders on behalf of the clann, were persuaded to
surrender the land to the English crown, which then re-granted it to the chiefs who thus
became owners under English (feudal) law and- here’s the trick- in the process became
subjugated to the English king.

The principles of public service and the public good survived until recently. In her
article, Camila noted that ‘the foundations of our present scientific development were
created under an explicit assumption that knowledge is a common good that is created
for the common good.” But she observed that the “exchange [of knowledge] between
scientists, ghich is a basic tool for accelerating the creation of knowledge, is being
systematically dismantled,” and with it public science that is “characterised by free
access, free creation and working for the common good”. Opposing these trends the
logical next step is to reject intellectual property altogether, Camila says. Why has this
not happened? “ why”, she continues, “‘do we continue to negotiate, attepting damage
control through accomodation, accepting being governed by rules that we know to be
extremely damaging? Have we lost hope? Are we afraid? Do we feel cornered?”

Here is the crux of the whole story. We are witness to the collapse of an entire
system of values and its replacement, under the pressure of a now globalised
privatisation, by another based exclusively on the cash relationship. It is a system already
torn by internal weakness and contradictions, but whitin which we are indeed cornered.

Abandoning Farmer’s Rights

| was invited to be present at the April 2001 meeting in Spoleto, Italy [which met]
to put the final touches to the International Undertaking on Plant Genetic Resources. It
turned out to be a disturbing experience. The first inter-governmental meeting | had
attended in at least a decade and a half, this was a blood-chilling déja vu, marked by the
same legal play with words concealing savage obstructionism, and the same arrogant
determination of satsfy the same private corporate interests that had crept through the
gaping cracks of our defective defence of the public interest in the 1970s. The meeting
produced a toothless, truncated document, scattered with beautiful words. This was the
best that Spoleto could do.

Even more chilling, however, was the apparent belief of some observers at the
meeting that they were at last moving towards victory in what had been a long and difficult
war of nerves and wits. But what about access? What about Farmer’s Rights, which had
in any case become, as Camila observed, ‘closer and closer the concept of intellectual
property, to the point that official documents now tipically put them side by side”. Access
is still subject, apart from a limited number of crops, to conditions that favour the
powerful. And Farmer’s Rights have been deliberately abandoned to the ambiguities of



national interpretations.

What's new about all this? Nothing. The International Treaty on Plant Genetic
resources which was finally agreed several months later concedes nothing but a few
fragments of bracketed text and some froom for re-opening discussion” on the ‘key issue”
of Farmer's Rights — a decision that was aplaused. Re-opening discussion? The wealthy
and the powerful concede the possibility of talking about all these problems agin. But
decades of discussion have yielded nothing that is not surrounded by an infinite tangle of
‘ifs”, “buts”, and ‘provided thats” that presents a permanet barrier to change, and provides
a citadel for the vested interests resisting change. This is the goal of these unending
games with words, and this objective has been achieved.

The Treaty was described as “weak”, but it is not at all weak. From ots
begginings this agreement set out to promote the interests of the powerful, and it has
done so very effectively.

Now that the new ground rules had been established the Treaty could happily be
signed without any great danger of the hodstile resistance from below that would
otherside have remained on the agenda. This treaty, the fruit of seven years of negotiation
and warmly acclaimed by mainstream media, has been juged by CSOs to be neither fair,
non equitable, non comprehensive. Could we have expected otherside?

Camila summarises the situation. ‘the balance sheet,” she says “Shows an
increase in laws and regulations that manage, facilitate, and organise expropriation of
resources relative to those protecting them”. She adds, ‘Regrettably, the gradual
deviation of discussions towards alternatives or exceptions inside the existing system has
lost us precious time” [emphasis added]. But what can now be done?

Beyond declarations of intent

In such a context, a major task is to define what alternative system can take the
place of the existing system. Do we mean a new system of control and regulation within
the present social system? Or do we mean a new social system? How do we propose to
define such a system? Or achieve it? Using what criteria? By what means? What models
are we in a position to, or prepared to preopose?

As far a genetic resources are concerned, declarations of principle and intent
have not been wanting over the past four decades. There has been no shortage of bealtiful
words, persuasive arguments or declared concerns. However, among the decision-makers
with the power there is, and always has been, a wide divergence between declarations
and deeds, and these are the forces which govern the existing social system. Introducing
its recommendations, the 1967 Conference of Genetic Resources in Rome said, ‘it is
deemed a national and internationalobligation to discover, conserve and make avaible the
world’s plant genetic resources to all who at local, national or internatinal level amy profit
man by tehir access to them”. Yet almost forty years later access to genetic resources is
more restricted than it ever was.

Why? Because, in the words of the Bogéve Declaration of 1987 on Biotechnology
in the People’s Interest, the use of such resources ‘is inevitably linked to the society in
which technology has been created and is used, and consequently it tends to reflect the
social characteristics, whether just or unjust, of that society”. In the words, however
enlightened legislation may be, its effectiveness depends on its social context and on
how many of its provisions survive the persistent and savage amputations carried out by
state administrations that the serve the interests of a privileged minority.

We need cast no more than a passing glance at any international meeting or
summit of recent decades for the confirmation of this. Five years ago the World Food
Summit gathered together 9,800 delegates representing governments of 186 countries,
including the heads of state and prime ministers of 80. it cost a budgeted US$ 1.2 million,
plus, ‘voluntary contributions” of mostly private sector sponsors to the tune of an
estimated US$ 7 million. They met in Rome to “discuss” the problem of world hunger and
food security. Delegates of 1,500 NGOs also ‘participated”. Participated? They were
provided a four minute time slot to make a satement- one seventh of a second each- to na
almost empty session.

A fianl declaration, listing “Seven Commitments”, from whic the right to food was
noticeably absent, was ‘the lowest common denominator” of international consensus. In
spite of impassioned appeals from NGOs for support for a “Commitment Eight” to
establish a universal “Right to Food™ a proposal supported by Pope John Palu Il and
many Summit speakers- the best to emerge from this circus was a non-binding pledge to
cut the numbers of the world’s hungry from 840 million to 400 million in twenty years.
Cuban president Fidel Castro described this as “shameful”. At the five-year follow-up to
the summit in Rome in June this year, this time unattended by the leaders of almost all
the rich countries, delegates admitted that even this target would not be met.

NGO and CSO involvement in such institutional events has clearly achieved very
little, and has had negative effects. “"We have embarked,” Camila concludes, on a
meeting-to-meeting, summit-to-summit merry-go-round, convinced that the next
international gathering will surely stage the battle that should not be missed”, and we
‘have turned good intentions into wishfull] thinking”. Perhaps we should be careful to refer
instead to “declarations” of good intentions.

The world remembers the G8 Summit at Genoa in 2001 for a variety of reasons.
Leaders of some of the richest countries in the world hoped to appeal to public concern
and to neutralise popular resistance to their activities with a hypocritical display of
‘generosity’. To this end, they promised a sum of US$ 1,3 billion for a world campagn
against the Aids epidemic. They were well aware as they did so that the minimum UN
estimate for such a campaign was at least $10 billion. Whether national or internationl,



all the institutions of the present system thrive on deveit.
Reclaiming our reference points

All this does not mean that nothing can be done, or that it is not more important
than ever to pursue every valid initiative with intensified vigour. On the one hand, time is
not on our side. On the other hand, public concern is widely assuming new forms and
seeking new and untried roads that do not bind us to those institutional structures that
have so consistently failed us in the past.

Another world is gathering remarkable force, and calls for our critical appraisal
and constructive involvement. Reverses of the past need not nourish pessimism, but serve
to re-affirm all the more decisively the road to take. The growing mood that insists on
change ‘from the base up” marks a new stage in the development of concern for the fate
of our world and its people and resources. It provides an opportunity, to use Camila’s
words, to ‘reclaim our own reference poits”. It is high time for the unprivileged majority to
set the rules of the game? What are out refernce poits for the future? What principles,
precisely, are we seeking to defend, and how are they to be established and secured?

Our major reference points have already been established and amply
expressed.many civil society organisations in the intense global fermant of recent years
have made biodiversity and food security explicit and central components of their own
policies. Informed popular resistance to the theft of biodiversity legitimised by the
patenting of life forms has now become part of a trial wave of public opposition that is
affecting, and will increasingly affect all of civil society.

This opposition can not any longer be side-stepped as it was at Spoleto in April
2001, when Via Campesina presented a position paper, and more than 250 CSOs
presented a strongly worded, open letter to delegates at the meeting. Although Via
Campesina represents peasant organisations and farmer’s groups all over the world, their
intervention was not enough to divert the meeting’s dominant members from their principal
purpose, expressed over half-a-century of such gatherings, of asserting and
consolidating the power of the corporations and the governments that serve them.

The experience of Spoleto, and more recently the Treaty, confirm for the
umpteenth time that playing the game by the enemy’s rules has achieved nothing but to
show us how we got to where we are. But it has not shown us how to get out.

What is needed is a qualitative change in the relationship of the forces involved in
the struggle. Such a change is already apparent in today’s developing contest between
the world’s privileged and powerful and its still unempowered but numerous majority. In
this last, however, an important voice is still under-represented — that of the scientists,
technicians, and geneticists whose skills directly serve the corporations. But here also,
among these intelectuals till now considered a “neutral” social force, deep concern at the
social consequences of the misapplication of their work is growing. Their concern has
turned to doubt, and their doubt to anger.

Many of them believe that the technological changes of which they are the agent
a social benefit, ar at worst a necessary ill. Traditionally, these intellectuals have chosen
to stand aside from serious discussion of the social consequences of their activities. In
the growing ferment of our times, they are slowly realising that their own lives are as
deeply affected by corporate control of their work as the lives of the poorest and most
vulnerable of people. There are unmistakable signs of an increasingly radical stance on
social responsibility. Mny professional and scientific associations have called dor the
revival and extension of the ancient Hippocratic Oath that set ethical norms for medical
pratice that are still widely observed. They have taken commited stands on social and
political issues to the point of refusing to work for morally and ethically indefensible
interests.

Last year the British Lancet and the US Annals of Internal Medicine pulished and
appeal by some medical researchers ‘to recognise the need to reaffirm in the context of
modern society some of the principles set out for the first time by Hppocrates”. It was
accompained by an energetic attack on the corruption which is ‘widespread in the fields
of medicine in which private in terests are most involved”, and setes down a list of
fundamental principles and commitments that call for serious consideration.

Is it not time, perhaps, that geneticists and other working in the fields of
biodiversity, biotechnology, plant breeding and genetic state clearly their opposition and
their resistance to the social and ethical misapplication of their work?

Recently a small group of genticists, including two Nobel Prize winners, wrote to
the US review Science, which was proposing to publish an article on the sequencing of
the rice genome, knowning that the corporate-based researchers had no intention of
publishing the gene sequences. One signatory of the letter declared that such an action
by Science ran contrary to the central principle that progress in science is based on the
free exchange of ideas, procedures and results, and to publish the article would imply the
review'’s approval of the privatisation of knoledge. The incident recalls the similar polemics
that surrounded the ambitious- and publicy funded- Human Genome Project. Near its
completion, it was privatised in a blatant act of theft and many thousands of human ganes
and gene sequences were then claimed as intellectual propertty and patented.

There certainly are signs of a growing awareness of social responsibility. Has it
been born, perhaps, from the same renaissance that has given life to the World Social
Forum movement? Might we merely be observing the delayed effects of long NGOs
campigns? We may like to think so, but NGOs and CSOs can not automatically be
ragarded as a sort of moral and political refernace point. These groups do not offer a
magic formula, simply by virtue of their status. Some are radical, some are conservative.
Their range of approaches is as wide as that of the world beyond them —from those that



are institutionalised by collaborating within the existing system to those that completely
reject it. Cold comfort, therefore, to any who hope for ready-made answers to the
problems that torment our generation. It is not more likely that all this ferment —that the
existing system pretends fopr the moment not to see —is a sign of a rising tide of popular
protest at the arrogance and cynicism of power, wherever and however it is exercised?

There is cleary a conflict of interest between public service and private
appropriation. It can not be resolved by distant and elitist debates, no matter how hard
they are fought. Nor can it be resolved by the increasingly popular so-called non-
consensual debates in which participants agree to disagree. But it can be resolved within
the context of a worldwide protest that is now assuming a perceptible form and structure,
and reality and immediacy. It is a first step only, but in the right direction. It signals a
revolt within the system, and it can draw increasing strengh from the popular movement
that is assuming a significant dimension everywhere, which in turn can only strengthen
our ownbattle to defend the common genetic wealth of the whole of society.

The day is coming when scientists and intellectuals will accept the need to take
social responsibility as an integral, and not a supplementary part of their scientific
responsibility, adding their voice and their actions to those of millions of others. That will
be a day of great hope for a direly threatened world.
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